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 AVOIDANCE POWERS UNDER THE BANKRUPTCY CODE:

A RESEARCH PATHFINDER

I.
Introduction

A.  Overview.  Title 11 of the U.S.C., known as the Bankruptcy Code, codifies federal bankruptcy law in the United States. The Bankruptcy Code, which became effective in 1979, established the law, the rules and the system within which bankruptcy issues would be resolved.   Some state law is incorporated into the Code, and other state law indirectly affects rights in bankruptcy, but any conflict between state and federal law is resolved in favor of the latter.


There are four kinds of bankruptcy proceedings covered under the Code. They are referred to by the chapter of the federal Bankruptcy Code that describes them.   

Chapter 7 is the most common form of bankruptcy. It is a liquidation proceeding in which the Chapter 7 trustee sells the debtor’s non-exempt assets, if any, and the proceeds are distributed to creditors according to the priorities among creditors established in the Code. Chapter 7 is available to individuals, married couples, corporations and partnerships. Individual debtors get a discharge within 4-6 months of filing the case.   Any wages the debtor earns after the case is begun are the debtor's, beyond the reach of creditors who had claims on the date of filing.

Chapter 11 is a reorganization proceeding, typically for corporations or partnerships. Individuals, especially those whose debts exceed the limits of Chapter 13, may file Chapter 11. In Chapter 11, the debtor usually remains in possession of his assets and continues to operate any business.  The debtor proposes a plan of reorganization that, upon acceptance by a majority of the creditors, is confirmed by the court and binds both the debtor and the creditors to its terms of repayment.  Plans can call for repayment out of future profits, sales of some or all of the assets, or a merger or recapitalization.

Chapter 12 is a simplified reorganization for family farmers, modeled after Chapter 13, where the debtor retains his property and pays creditors out of future income.

Chapter 13 is a repayment plan for individuals with regular income and unsecured debt less than $269,250 and secured debt less than $807,750. The debtor keeps his property and makes regular payments to the Chapter 13 trustee out of future income to pay creditors over the life of the plan (3-5 years).  The level of repayment provided for in the Chapter 13 plan can range from 10% to 100% depending on the debtor's income and the make up of the debt.   Certain debts that cannot be discharged in Chapter 7 can be discharged in Chapter 13. Chapter 13 also provides a mechanism for individuals to prevent foreclosures and repossessions, while catching up on their secured debts. 

B.  Avoidance Powers.  Under the Bankruptcy Code, after a debtor files for bankruptcy a trustee is appointed to oversee the liquidation or reorganization.  In this capacity the trustee’s goal is to amass as large a pool of debtor resources as possible to maximize the payoff to creditors.  In order facilitate such an amassing of assets, the Bankruptcy Code provides the trustee with several tools, commonly called avoidance powers.  These avoidance powers permit the trustee to set aside or “avoid” various transactions because they are considered improper under the rules set forth in the Code.  

Avoidance powers play a major role in bankruptcy proceedings because a trustee has a duty to avoid any transaction it can, unless a legitimate or strategic reason exists for doing otherwise.  Both debtors and creditors want to prevent any transaction from being avoided, and should therefore investigate the legitimacy of any action before a transaction takes place, to ensure no violations under the Code.  If a trustee challenges that transaction after it has occurred, both debtor and creditor need to be aware of the Code provisions that may support its legitimacy.  For theses reasons, this pathfinder will attempt to set forth the basics of avoidance powers and provide guidance for research on understanding their specific provisions.  

The Code contains a number of avoidance powers that are available to the trustee.  They are the following: 

1)  BC 544(a). Often known as the strong-arm clause, this section primarily affects transfers that were incomplete on the date of the bankruptcy. The trustee takes on the status of a hypothetical lien holder, a hypothetical creditor that extends credit to the debtor at the time of the bankruptcy, and a hypothetical bona fide purchaser of real property.  If one of those hypothetical persons would have a claim of avoidance, the trustee may step into those shoes and avoid the transfer himself.

2)  BC 544(b).  The trustee may also avoid transactions that are avoidable by actual general unsecured creditors under non-bankruptcy law.  BC 544(b) provides for the enforcement by the trustee of rights that the actual unsecured creditors of the debtor already have.  There must, however, be an actual creditor who could avoid the transaction outside the bankruptcy.

3)  BC 545.  Under this section the trustee may avoid the fixing of a statutory lien on certain property of the debtor when the lien was given after the commencement of bankruptcy proceedings, after the debtor became insolvent, or when the debtor’s financial condition failed to meet a specified standard.  Statutory liens may also be avoided if they are not perfected or enforceable when the case is commenced against a hypothetical bona fide purchaser that purchases the property subject to the lien a that time.  Liens for rent and distress for rent are also avoidable under this section.

4)  BC 547.  The trustee is also given the power to avoid certain pre-petition transactions as “preferences.” In general, a preference occurs whenever a debtor favors one creditor over another in paying out its limited resources.  A preference is:  (i) a transfer of property, (ii) to or for the benefit of a creditor, (iii) on an antecedent debt, (iv) made while the debtor was insolvent, (v) made during the preference period (usually 90 days prior to bankruptcy filing or 1 year prior, if the transferee was an insider of the debtor), and (vi) that enables the creditor to receive more than it would get in a Chapter 7 liquidation of the debtor.   There are a number of exceptions to the general preference rule.  Creditors may be allowed to keep the property if the transaction is one of the following:

a) Substantially contemporaneous exchange for new value;

b) Transfer done in the ordinary course of business;

c) Grace period for late payment of purchase money interests;

d) Advance of new value subsequent to the preference;

e) Floating liens;

f) Statutory liens that are not avoidable under BC 545

g) Alimony, maintenance or support

h) Payments of less than $600 made on consumer debts 

5)  BC 548.  This section allows the trustee to avoid fraudulent transfers and fraudulent obligations.  A fraudulent transfer is either (i) a transfer made with the intention of defrauding creditors or (ii) a transfer made by an insolvent for grossly inadequate consideration.

6)  BC 549.  This section permits the trustee to avoid post-petition transfers of estate property if the transfer occurs after the commencement of the bankruptcy proceeding and it is not authorized either by the Bankruptcy Code or by the Court.

C.  Scope of Pathfinder.  This Pathfinder is intended to provide assistance to the researcher who wishes to determine if a transaction may be avoided under the Bankruptcy Code.  Because avoidance powers are a specific facet to bankruptcy law, this pathfinder assumes that the researcher is familiar with the basics of bankruptcy law and its terminology.  Those not familiar with bankruptcy law should find some guidance in the “Getting Started” section of this pathfinder.   

II.
Beginning Research

A.  Getting Started.  A researcher unfamiliar with bankruptcy law or its terminology would likely benefit most from starting with certain secondary materials.  Because this pathfinder is intended as a guide for the researcher, and not as an all-inclusive summary of the materials available on this subject, it is important that the researcher be able to locate additional materials for himself.  

For basic secondary materials, a good place to start researching is the library’s database system.  For example, keyword searching under “bankruptcy” and “avoidance” would point the researcher to sources that could provide an overview to bankruptcy law and avoidance powers.  Searching by Library of Congress Subject Headings can also be used to locate sources at most libraries.  Some common LCSH that may be useful are the following:



Law – United States



Legal Research – United States



Bankruptcy – Unites States




Bankruptcy – United States – Databases



Bankruptcy – United States – Legal Research



Bankruptcy – Law and Legislation – United States

Debtor and Creditor – United States



Fraudulent Conveyances – United States



Fraudulent Conveyances - Congresses



Bankruptcy Trustees – United States



Trusts and Trustees – United States



Corporate Reorganizations – United States



Corporate Debt – United States

B.  Legal Dictionaries and Thesauruses.  Legal dictionaries are another tool for the beginning researcher to help provide an understanding to complex legal terminology and specific bankruptcy terms of art.  In addition to providing legal definitions, some legal dictionaries provide citations and references to other legal resources.  A legal thesaurus may also be used to provide additional related terms for keyword and subject searching.

1) Black’s Law Dictionary, 7th ed., Henry Campbell Black (edited by Bryan A. Garner), St. Paul, MN:  West Publishing Co., (1999).

· Access points consist of alphabetized entries.  It is also fully searchable on WESTLAW in the database BLACKS.

· This dictionary is one of the most commonly used legal dictionaries.  Some of the definitions contain cites to the original sources from which the definitions originated.

2) Ballentine’s Law Dictionary With Pronunciations, 3rd ed., James Arthur Ballentine, (edited by William S. Anderson), Rochester, N.Y.:  Lawyers Co-operative Pub. Co. (1969).  

· Access points are limited to a brief table of contents and the alphabetical arrangement of entries.  This source is also easily accessible on LEXIS in the database BTINES.

· This dictionary provides definitions to legal words, phrases and concepts.  It includes abbreviations of legal reports, treatises, and phrases, and provides cross-references to Am.Jur.2d, relevant cases, and A.L.Rs. 

3) Words and Phrases, Permanent ed., St. Paul, MN: West Publishing Co. (1658 to date).  

· Access points consist of alphabetized entries by word and phrase; under each word or phrase there is an index of the topics and cross-references to other words and phrases.

· This source provides modern interpretations and definitions to legal words and phrases.  Because it is updated annually through pocket supplements and replacement volumes, this is the best source for modern legal interpretations.  

4) Burton’s Legal Thesaurus, 3rd ed., William C. Burton, New York: Macmillan Library Reference (1998).  

· Access points consist of a full index of all terms, and the entries are alphabetized.  

· This legal thesaurus provides definitions to terms, synonyms, associated legal concepts, and foreign phrases and translations.  This source is helpful in the researching phase to provide alternative searching terms.

5) Mellinkoff’s Dictionary of American Legal Usage, David Mellinkoff, St. Paul, MN:  West Publishing Co. (1992).  

· Access points include the alphabetized listing of entries and an Index of Entries with cross-references.

· This is a very basic legal dictionary, which gives general definitions.  Some case citations are included if they have special relevance, and it provides cross-references to find how words are related to each other.  This is a good starting point for research.

C.  Legal Encyclopedias.   Legal encyclopedias provide an excellent next step in any research project.  These sources contain a broad overview of the law on a wide variety of legal topics.  In addition, most entries include citations to relevant cases, journal articles, texts, and other cross-references.

1)  American Jurisprudence, Second Edition (Am.Jur.2d), Rochester, N.Y.: Lawyers Co-operative Pub. Co.; San Francisco, CA: Bancroft-Whitney Co. (1962 to date).  

· Access points for this source include an alphabetized table of contents and table of parallel references to AmJur and AmJur2d; a detailed index breaks down each topic alphabetically.  This source is also fully searchable on LEXIS and WESTLAW in their databases AMJUR.

· This source provides a modern statement of the law on various state and federal topics.  This is a good starting point when not much is known about a topic or when looking for key case citations.  This is an excellent source for an overview of a particular field or issue of law.  The information contained is kept current through pocket parts, supplements, and revised volumes.   

· Am.Jur.2d has multiple volumes devoted specifically to the topic of Bankruptcy.  This is a much more detailed and comprehensive source than CJS, and it should be consulted if the researcher desires more than mere basic understanding of the topic.   There is a whole section that addresses each avoidance power and breaks down the required elements for a claim for each.  This is a valuable resource to point the researcher to other helpful sources as well.

2) Corpus Juris Secundum: A Complete Restatement of the Entire American Law As Developed By All Reported Cases (C.J.S.), St. Paul, MN:  West Publishing Co. (1936 to date).  

· Access points consist of a comprehensive List of Titles for the entire set; within each volume each title is alphabetized; under each title the topic is indexed.  At the back of each volume is a detailed index for each topic.  This source is also fully searchable on WESTLAW in the database CJS.

· This source synthesizes the state of the law and its progression through time.  It gives a general summary on various topics of law.  It also provides key cites and relevant key numbers for the West Digest System, which is very helpful for later research.  The Bankruptcy volume of CJS is quite summary in nature, but it can give a very quick background on avoidance powers.

3) Martindale-Hubbell Law Digest - United States Federal Law Digest, Summit, NJ:  Martindale-Hubbell (2001).

· Access points include a detailed Table of Contents and a Topical Index for the entire Law Digest.  The topics are alphabetized and arranged by category.  This source is also easily searchable on LEXIS in the database USFDIG.

· The Martindale-Hubbell United States Federal Law Digest provides an up-to-date, comprehensive summary of U.S. federal law.  This source is updated annually and is therefore an excellent source of current information on bankruptcy issues. 

D.  Nutshells.  Nutshells contain a broad summary of law on a particular topic.  Nutshells are similar to hornbooks, but are much less detailed.  They are best used to gain a familiarity with an area of law so that more detailed research will be possible.

1) Bankruptcy and Related Law In A Nutshell, 6th ed., David G. Epstein, St. Paul, Minn.: West Information Pub. Group (2002).  

· Access points include an outline, table of cases, citations to the bankruptcy code, and an index.

· This source provides a quick overview of areas of bankruptcy and debtor-creditor law.  This is an updated and completely revised version of previous debtor-creditor law Nutshells.  While it is not an in-depth source, it does provide the basics, with citations to more in-depth material.  The sections on avoidance powers are somewhat summary but do explain the general concepts for each of them in a clear and concise manner.

D. Research Guides.  Research guides instruct the researcher on how to perform legal research.  Often research guides will provide a number of helpful resources, which can save the researcher time.   If the researcher can locate a research guide on his topic, this will substantially help speed up and clarify his research.  To locate research guides the researcher can use keyword searching or Library of Congress Subject Headings in a library database.  If working with a particular statute, the researcher could search under the Popular Name of the statute.  For example, a search under “Bankruptcy Reform Act of 1978” would bring up the first two guides noted below.   It may also be helpful to search the internet for research guides.  A keyword search of “bankruptcy and research” at http://www.google.com brings up a number of bankruptcy research aids.  Internet research will be more fully addressed below.

There are not many useful published bankruptcy-specific research guides; the ones that exist are somewhat out of date, although full of helpful information on the original Bankruptcy Reform Act of 1978.   For more up-to-date sources, a more general bankruptcy bibliography might be useful for recent material, such as the last two sources noted.

1) The Bankruptcy Reform Act of 1978:  Analysis, Legislative History and Selected Bibliography, Mickie A. Voges and Kathy E. Shimpock, Tarlton Law Library, University of Texas School of Law (1981).

· This source contains a commentary and explanation on the Bankruptcy Reform Act, an extensive bibliography, a Comparison of Major Recent Works on Bankruptcy, and Legislative History of Bankruptcy Reform Act of 1978.  

· This is a very helpful source for locating legislative history and for locating materials interpreting and explaining the Act.  The researcher must be careful, however, to search for more updated sources, as this source is over 20 years old.

2) Selected Bibliography on the Bankruptcy Reform Act of 1978, Herbert L. Ho, Chicago, IL:  John Marshall Law School Library (1983).

· This source contains an extensive bibliography of articles published on the Bankruptcy Reform Act.  Each source listed is also summarized and evaluated.

· This is a valuable source of information, but the researcher should make sure to update the information, as this source is almost 20 years old.

3) Searching the Law, 2nd ed., Francis R. Doyle and Edward J. Bander, Ardsley, N.Y.: Transnational Publishers (1999).  

· Access points include a table of contents, list of legal publishers, and an author index; topics can also be accessed alphabetically.

· This source is a very effective tool for legal research.  It divides the law into various topics, and then provides all of the leading texts, journals, treatises and bibliographies that exist on that topic.  It also includes specific references to encyclopedias and the West Digest key number, and provides alternate topics under which to search.   Supplements are planned to keep the research guides up to date.

· There is an extensive Bankruptcy section that would probably cover every aspect of Bankruptcy research a researcher would need.  The one drawback to this source is that it is really a bibliography of sources; there are no descriptions of the sources’ content or usefulness.  Regardless, this is an excellent summary of the sources that exist in the world of bankruptcy law.

4) Encyclopedia of Legal Information Sources, 2nd ed., edited by Brian L. Baker and Patrick J. Petit, Detroit: Gale Research Inc. (1993).  

· Access points include a table of contents and an outline of contents; topics can also be accessed alphabetically.

· This source provides a bibliography of current sources for 480 law-related topics.  It synthesizes all the sources for each particular topic in one volume.  This is a very helpful tool for understanding the realm of research materials on a particular topic.

· This source provides a number of helpful Bankruptcy sources – it lists relevant statutes, codes, standards, uniform laws; looseleaf services and reporters; handbooks, manuals, formbooks; digests, indexes, abstracts, citators; annuals and surveys; law reviews and periodicals; newsletters and newspapers; bibliographies; associations and professional societies; research centers, institutes, clearinghouses; online databases; statistics sources; audiovisuals; computer assisted legal instruction; and various other sources.   It also suggests alternate topics to search under for relevant information.  This is, however, only a bibliography and does not explain, describe or evaluate any of the sources noted.

III.
Primary Sources

A.  Statutory Sources.  Now that the researcher has a basic understanding of bankruptcy law and avoidance powers, it is necessary to turn to the primary materials that created that law in the first place.  Bankruptcy law is federal statutory law.  Therefore, bankruptcy researchers should always start with the statute first.

The United States Constitution, Art. I § 8, cl 4, granted the legislative branch the power “to establish…uniform Laws on the subject of bankruptcies throughout the United States.”  With that power, Congress created the Bankruptcy Act of 1898.  The Act defined bankruptcy law for over 80 years, until the passage of the Bankruptcy Code in 1979.  Although amended numerous times, the Bankruptcy Code is still the modern formulation of bankruptcy law in the United States.

The Bankruptcy Code is codified at Title 11, Section 101 et seq. of the United States Code.  As noted above in the Introduction, a number of different sections of the Code involve avoidance powers.  Sections 544-545, and 547-549 address different ways in which a trustee may avoid certain pre- and post-petition transfers of property.   

In addition to the U.S.C., the Bankruptcy Code can also be found in several other annotated codes, which provide help in locating legislative history, additional sources, and commentary.  The three main Codes are the following:

1) United States Code (U.S.C.), Washington, D.C.:  Government Printing Office.

· The U.S.C. is the official version of the federal code.  It is reissued every six years in a new edition.  Between editions, the U.S.C. is updated with multi-volume, bound supplements on an annual basis.  Although annually updated, the text version of the Code may be as much as two years behind the current state of the law.  For this reason, the researcher should also consult the remaining two Codes for more up-to-date information.  

· Following each U.S.C. section is a cite to that section’s source in the Statutes at Large, the official session law publication for all federal laws.  This cite allows the researcher to locate and examine the original text of the law, and its relevant legislative history.  The researcher should be aware that the Statutes at Large wording is the positive law unless the corresponding Title of the U.S.C. has been enacted by Congress.   In order to determine whether a particular Title has been enacted, the researcher may refer to the page immediately after the title page or in the preface to the U.S.C. volumes.  Title 11 of the U.S.C., which contains the Bankruptcy Code, has been enacted by Congress and is therefore positive law.

· The U.S.C. also contains cross-references to related sections and includes historical notes.  Because the Bankruptcy Code has been amended numerous times, the historical notes may help the researcher locate additional relevant legislative history.  The U.S.C. does not, however, contain annotations to aid the researcher in determining judicial interpretation.

· The U.S.C. is also fully searchable on WESTLAW in the database USC.

2) United States Code Annotated (U.S.C.A.), St. Paul, MN:  West Publishing Co.

· The U.S.C.A. is a privately published annotated edition to the United States Code.   It is updated by annual cumulative pocket supplements and, if necessary, by recompiled volumes.  Noncumulative pamphlets are also published throughout the year to keep the pocket supplements up to date.  The U.S.C.A. uses the language found in the U.S.C., so if a section has not been enacted by Congress, the researcher should still refer back to the Statutes at Large for the actual wording of the law.

· Along with the features contained in the U.S.C., the U.S.C.A. contains some additional search aids.  The U.S.C.A. contains Notes of Decisions, which provide digests of cases that have interpreted a particular section of the Code.  These are organized under an alphabetical subject index, which precedes the actual annotation section.  It also contains references to relevant West publications, Topic and Key Numbers, C.J.S. sections, and C.F.R. sections that can aid in later research.  The U.S.C.A. also contains a “Popular Name Table for Acts of Congress,” which aids the researcher in locating the relevant statutes.

· The U.S.C.A. is also fully searchable on WESTLAW in the database USCA.

3) United States Code Service (U.S.C.S.), Rochester, N.Y.:  Lawyers Co-Operative Publishing Co.

· The U.S.C.S. is another privately published annotated version of the United States Code.   It is updated through cumulative annual pocket parts, with quarterly supplements that contain any new relevant annotations.  There are also Advance pamphlets, issued monthly.  Unlike the U.S.C.A., the U.S.C.S. follows the language of the Statutes at Large if the section has not been enacted by Congress.  The researcher need not, therefore, refer back to that text for the “official” version of the law.

· Like the U.S.C.A., the U.S.C.S. contains digests of pertinent court cases that have interpreted or construed a particular section.  But unlike the U.S.C.A., the U.S.C.S. also contains digests of federal administrative agency decisions as well.  This broadens the scope of information available to the researcher.  The U.S.C.S. also contains Research Guide with references to other publications and to relevant law review articles.  A “Table of Acts by Popular Name” aids the researcher in locating particular statutes when the specific cite is not known. 

· The U.S.C.S. is the most user-friendly Code service for the researcher and is the best place to start when doing statutory research.  The U.S.C.S. is also easily searchable on LEXIS in the database USCS.

B.  Legislative History.  Legislative history is another useful source for the researcher, although it is less persuasive than the actual statute itself.  It is used when the language of a statute is ambiguous or difficult to interpret, or where a particular situation is not specifically addressed in the text of the statute.

Because the Bankruptcy Code has undergone significant revisions throughout its existence, and because it has suffered a number of criticisms over interpretation, legislative history may be particularly helpful for a researcher of bankruptcy issues.  This is especially true in the complex area of preferences.

The Bankruptcy Code was codified in 1978, and there were major amendments to the Code in 1984, 1986, and 1994.  At the present time more amendments are being contemplated but have yet to be enacted.  Not all of these amendments necessarily directly relate to avoidance powers, but they were included in this pathfinder in case the researcher found them to be helpful.  In order to locate legislative history, the researcher needs to determine the Public Law Number and the Statute at Large citation.  This information can be located by searching under the Popular Names Table, or if known, using the Public Law number or Statute at Large citation in the Public Law/Statute at Large Tables.  The Popular Names, Public Law Numbers and Statute at Large citations have been included here for all of the major Bankruptcy Code amendments to date.

1) Bankruptcy Reform Act of 1978 (which includes the Bankruptcy Code and a number of related procedural and jurisdictional rules)

· P.L. 95-598

· 92 Stat. 2545

2) Bankruptcy Amendments and Federal Judgeship Act of 1984
· P.L. 98-353

· 98 Stat. 392

3) Bankruptcy Judges, United States Trustees and Family Farmer Bankruptcy Act of 1986
· P.L. 99-554

· 100 Stat. 3089

4) Bankruptcy Reform Act of 1994
· P.L. 103-394

· 108 Stat. 4147

Before going any further, the researcher should look to see if any compiled legislative histories exist for his topic.  A compiled legislative history is a collection of legislative materials related to a statute’s enactment.  If one of these exists, the researcher is spared the time of searching for relevant materials.  Typically, as long as the Public Law number is know it will be possible to search various indexes to see if a compilation exists.  Three excellent sources to consult are the following:  

1) Sources of Compiled Legislative Histories:  A Bibliography of Government Documents, Periodical Articles, and Books, Nancy Johnson, Littleton, CO:  Fred B. Rothman & Co. (1979) (updated periodically).  

· This source did provide a number of sources relating to the Bankruptcy Reform Act after searching under the Public Law number.  Of particular note was a compiled legislative history:  Bankruptcy Reform Act of 1978:  A Legislative History, Alan N. Resnick and Eugene M. Wypyski, Buffalo, N.Y.:  Hein (1979).  

· This compiled history contains 17 volumes of material and could save the researcher a significant amount of time if all of the legislative history is needed. However, it may be unhelpful to the researcher who only needs the major pieces of legislative history – it may be more time-consuming to sort through the 17 volumes.  If so, the researcher should use  USCCAN, explained below.

2) Federal Legislative Histories:  An Annotated Bibliography and Index to Officially Published Sources, Bernard D. Reams, Jr., Westport, CN:  Greenwood Press (1994).

· This source allows the researcher to look for legislative histories by Public Number.  There was a bibliography noted for the Bankruptcy Reform Act of 1978.

3) Union List of Legislative Histories, 6th ed., Littleton, CO:  Fred B. Rothman & Co. (1991).

· This source contains legislative histories that have been compiled by various law firms in the Washington D.C. area.  There were a number of such compilations on the Bankruptcy Reform Act of 1978.  The directory is organized by Public Law number.

If no compiled legislative history exists, the researcher will have to search out legislative history on his own.  Once the researcher identifies the particular Act for which legislative history is desired, there are two primary sources with which to locate the information.  There are other sources that provide legislative history, but these two are the easiest to use, and are the only ones that cover legislative history during the time frame of the passage of the acts.

1) U.S. Code Congressional and Administrative News (USCCAN), St. Paul, MN:  West Publishing Co.

· USCCAN contains selected committee and conference reports from selected pieces of legislation.  To search for legislative history in USCCAN, the researcher should determine the Public Law number for the particular statute in which he is interested.  Using that number, the researcher can select the appropriate volume and locate the reprint of the session law.  Before the text of the session law, USCCAN identifies the page number on which the legislative materials begin.   For example, if the researcher wanted to obtain materials on the Bankruptcy Reform Act of 1978, he would obtain the Public Law number, P.L. 95-598, and find the USCCAN volume containing the text of the session law – Volumes for 1978.  Once in the volumes for 1978, the research need only locate the appropriate public law, all of which are listed in numerical order.  

· As a shortcut, the USCA provides the appropriate USCCAN page for legislative history, following the text of the statute, in the legislative history section.

· Extensive legislative history exists for the bankruptcy acts that were enacted.

· USCCAN can also be accessed on WESTLAW, although the dates of coverage are limited.  The researcher should make sure to check the scope of the database before conducting any research in this format.

2) CIS/Index (Congressional Information Service)

· CIS/Index offers the most complete and detailed indexing and abstracting of the documents of legislative history for each Congressional session, beginning in 1970.  There are a number of ways to locate the specific legislation desired.  The Index volumes can be accessed by subject, title, name of person, public law number, etc.  

· The online equivalent of this source is CIS Congressional Universe at http://web.lexis-nexis.com/congcomp.  None of the bankruptcy acts that have been enacted can be accessed on this site because they are not within the date scope of the site.  However, this site may be useful for any future bankruptcy amendments.

C.  Judicial Sources.  Judicial interpretation of the Bankruptcy Code is a crucial primary source when conducting research.  All Bankruptcy proceedings are handled in the U.S. Bankruptcy Courts, although these courts are under the auspices of the U.S. District Court.  Appeals of U.S. Bankruptcy Court decisions are handled by the U.S. District Court first, and then the U.S. Court of Appeals and the U.S. Supreme Court.    There are several bankruptcy-specific reporters that contain all of the bankruptcy-related reported decisions of each of these courts.  These are the quickest and most concise sources for case law research.

1) West’s Bankruptcy Reporter, St Paul, MN:  West Publishing (1980-present).

· This reporter contains Bankruptcy cases decided in United States bankruptcy courts, United States district courts, United States courts of appeals, the Supreme Court of the United States.  Bankruptcy cases are no longer printed in West’s Federal Supplement, so this is the primary source for locating bankruptcy cases.

2)  Bankruptcy Law Reporter, Chicago, IL:  Commerce Clearing House (1964-present).

· This source is a three-volume looseleaf set that contains the most recent bankruptcy-related cases.  This is an excellent source for book research that is very up-to-date.  This source is a little difficult to navigate through initially, but if the researcher knows what specific section of the Bankruptcy Code he needs to research, this is ultimately a very useful and convenient source.

In order to effectively use these reporters, some finding aids are helpful.  These sources arrange cases by topic in order to help narrow the scope of a search.  Bankruptcy-specific sources allow the researcher to define his search very narrowly to help achieve the most useful results.  The LCSH “Bankruptcy – United States – Cases – Indexes” should help the researcher locate any additional finding aids in addition to the ones listed below.

1) West’s Bankruptcy Digest, St. Paul, MN:  West Publishing Co. (1980-present).

· This source is a complete index to all cases reported in West's Bankruptcy Reporter and provides for quick access to related cases in all other National Reporter System Reporters.  Cumulated periodically.

· This source is updated with pamphlets, pocket parts and supplement volumes.

2) Shepard’s Bankruptcy Citations, Colorado Springs, CO:  Shepard’s / McGraw-Hill (1980-present).

· This source is a compilation of citations to United States Supreme Court decisions in bankruptcy cases, lower federal court decisions in bankruptcy cases, bankruptcy provisions in the United States Code, general orders in bankruptcy, and United States Supreme Court rules of bankruptcy procedure.

· This source is kept up-to-date between editions through cumulative soft covered supplements and advance sheets with their own volume numbering, which are in turn replaced by a bound permanent supplement volume.

IV.
Secondary Sources.

A.  Texts and Treatises.  Texts and treatises are an excellent source for obtaining both a general overview of an area of law, and for more fully developing the researcher’s knowledge with a certain area and issue of the law.  They are typically written by respected professionals in that field.  Texts or casebooks are less useful for the researcher because they are intended as teaching tools and do not necessarily present the law in a straightforward fashion.  To search for texts, a useful LCSH would be “Bankruptcy – United States – Cases.”  Unlike texts, treatises are intended to clarify questions of law for the researcher.   They typically contain a narrative explanation of the law and numerous footnotes.   Most treatises are updated with a pocket part, supplement, or additional / replacement pages.  Using any of the LCSHs noted in the “Getting Started” section will aid the researcher in locating additional treatises.

1) Bankruptcy, Cases, Problems, and Materials, Rev. 3rd ed., Douglas G. Baird, Thomas H. Jackson, Barry E. Adler, New York, N.Y.: Foundation Press (2001).  

· This is a text, which provides cases, problems and general materials on the practice of bankruptcy law and the Bankruptcy Code itself.

2) Bankruptcy, 6th ed., William D. Warren and Daniel J. Bussel, New York, N.Y.:  Foundation Press (2002).

· This is a text, which provides cases and problems relating to the bankruptcy code.  It includes a bibliography and an index.

3) Bankruptcy Law and Practice, 7th ed., Daniel R. Cowans, Charlottsville, Vir.:  Lexis Law Publishing (1998).   

· Access points include a Summary Table of Contents for all the volumes, a Table of Contents for each individual volume, and a detailed table of contents for each chapter.

· This treatise provides a very in-depth study of bankruptcy law and practice.  This would be an incredibly useful source to research any bankruptcy law issue.

4) Bankruptcy, David G. Epstein, Steve H. Nickles, and James J. White, St. Paul, MN:  West Publishing Co. (1993).

· Access points include and index and various tables for locating specific topic and code sections.

· This three-volume treatise includes information on every facet of bankruptcy.  The chapter on avoidance powers is particularly useful.  

B.  Looseleaf Services.  Looseleaf services are a source of both primary and secondary materials on a given subject. Statutes, judicial and administrative agency decisions, regulations, newsletters, etc. are included along with explanatory text and various indexing and finding tools.  As their name implies, these sources are in looseleaf format – a binder is used so that new material can be added and the old removed so that it constantly reflects the current state of the law.   In addition to the binders, there may also be hardbound volumes of older material.   In order to locate if a looseleaf exists on a particular topic, the researcher should consult Looseleafs in Print, Arlene L. Eis, New York, N.Y.: Infosources Pub. (2001) (published yearly).  

A number of looseleafs exist for the topic of bankruptcy, but the two most helpful are the following:

1) Collier on Bankruptcy, 15th ed. Revised, Lawrence P. King (editor-in-chief), New York, N.Y.:  Matthew Bender (1996-present).

· Access points include a Table of Contents, arrangement of materials by Bankruptcy Code section numbers, and Tabs throughout the binders for easier access.  

· This source is the most complete and in-depth looseleaf service on bankruptcy law.   It contains an overview of bankruptcy law in general, the bankruptcy court system, and other general information.  After the general overview, it examines each section of the Bankruptcy Code in detail, setting forth the text of each Code section, and then providing explanations and annotations for each.  Relevant legislative history is also included after each section.  This source also contains analysis and annotations to the Bankruptcy Rules, Commercial Forms, Consumer Forms, State Exemptions, and a Tax Guide.  

· Appendix volumes contain the full text of the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure and Official Forms, the text of the Bankruptcy Act of 1898, the text of the Bankruptcy Reform Act of 1978, and the legislative history of the same.  Other Amendments to the Code are included, along with Related Statutes and Regulations, Appropriations Acts, and the Final Report of the National Bankruptcy Review Commission.

· Anyone conducting bankruptcy research should consult Collier’s, and this is especially true when researching avoidance powers.  The portions explaining these sections of the Code are very helpful and the annotations and commentary explain and develop that area of the law.

2) Bankruptcy Practice Handbook, 2nd ed., Rosemary E. Williams, Deerfield, IL:  Clark, Boardman, Callaghan (1995-present).

· Access points include a Table of Contents, Tabs, and an Index.  This source is updated through periodic supplements.

· This source contains helpful information on specific areas of bankruptcy practice.  There are separate sections devoted to Chapter 7 cases, Chapter 13 Cases, Chapter 11 cases, and Chapter 12 Cases.  There is also information on Involuntary Cases, Litigation, and Appeals.  Additionally, this source contains a Forms Appendix, a Bibliography, a Table of Statutes and Rules, and a Table of Cases.

· While this source is not as in-depth as the one above, it does provide current, practical information on bankruptcy law practice.  

C.  Newsletters.   Newsletters are another source of information on current legal developments.  In order to locate if a newsletter exists on a particular topic, the researcher should consult Legal Newsletters in Print, Arlene L. Eis, New York, N.Y.: Infosources Pub. (2002) (published yearly).  There are several newsletters for bankruptcy issues that may be helpful to the researcher:

1) Bankruptcy Bulletin, Washington, D.C:  National Assn. of Attorneys General.  This newsletter contains developments in bankruptcy law, including both state and federal decisions, and general news.  The newsletter is available on paper or online through LEXIS.

2) BNA’s Bankruptcy Law Reporter, Washington, D.C.:  Bureau of National Affairs, Inc.   This newsletter covers various areas of bankruptcy law.  The newsletter is available on paper or on the internet at http://www.bna.com.

3) Norton Bankruptcy Law Advisor, Eagan, MN:  West Group.  This newsletter contains analyses of important issues and recent legislative and case developments relating to bankruptcy law.  Special features include issues in litigation, congressional and Supreme Court updates, and ethical concerns.  This newsletter is available on paper or online through LEXIS.

D.  Legal Periodicals.  Law review and journal articles contain thorough discussion on specific issues within a certain body of law.  Many articles are written on emerging issues or current topics of debate within the legal community.  These articles are heavily footnoted, and therefore provide the researcher with additional sources that may prove helpful.  To locate relevant articles the researcher should use one or more of the following sources:

1) Index to Legal Periodicals and Books, New York, N.Y.:  H.W. Wilson Company (1926-present).

· This index is initially released in softcover issues and is later bound into yearly hardcover volumes.  There are a number of ways to locate articles in this index, but the most helpful is the subject index.   If the researcher knows the name of a particularly important case, he can also search by case name to find relevant articles.

· And online web version of this source exists at http://hwwilsonweb.com/. This source is a bibliographic database that cites articles from legal periodicals and indexes law books published in 1993 and later.  It is very easy and convenient to use in its online format.  This is only an index.  Full texts of the documents are not available.

· This index is also fully searchable on WESTLAW in the ILP database and on LEXIS in the LAWREV-ILP database.  These version of the source are even more convenient than the web version because the researcher may view the entire text of the document by clicking on the document hyperlink.

2) Current Law Index, Los Altos, Calif.:  Information Access Corp. (1980 – present).  

· This source is a comprehensive index to over 875 law journals.  Titles covered include academic reviews, bar association journals, specialty journals, and selected topical journals.

· This source is also available in an online web format, known as LegalTrac, http://infotrac.galegroup.com/menu. This format is easy to use.  However, when the same search was run in both LegalTrac and conducted in the book form of Index to Legal Periodicals, each source came up with different results.  Therefore, for complete research both should be used.  

3) LEXIS and WESTLAW both contain the full text to numerous law reviews, which are full text searchable.  The appropriate LEXIS database is LAWREV-ALLREV and in WESTLAW the database is JLR.

There are also certain journals that are specific to Bankruptcy law that are helpful for the researcher to examine.

1)  American Bankruptcy Institute Law Review, Horsham, PA:  American Bankruptcy Institute (1993-present) (published semiannually).

2)  American Bankruptcy Institute Journal, Washington, D.C.:  American Bankruptcy Institute (1992-present) (published quarterly).

3)  American Bankruptcy Law Journal, Bangor, Me.: National Conference of Bankruptcy Judges (1971-present) (published quarterly).

4) Bankruptcy Developments Journal, Atlanta, GA.: Emory University School of Law (1984-present) (published semiannually).

5) Commercial Law Journal, Chicago, IL:  Commercial Law League of America (1888-present) (published monthly).

To find additional periodicals involving bankruptcy law, the researcher should do a library database search under the LCSH “Bankruptcy – United States – Periodicals.”

E. American Law Reports (A.L.R.).  American Law Reports (A.L.R.), Rochester, N.Y.:  Lawyers Co-operative Publishing Co., contain annotations that provide commentaries on specific legal issues.  In addition to the annotation itself, the report contains the text of the case upon which the subject of the report is based.  A.L.R.s are not considered persuasive authority, but they provide numerous excellent sources for the researcher.  There are currently six series of A.L.R.s:

A.L.R. 1919-1948 (175 volumes)

A.L.R.2d 1948-1965 (100 volumes)

A.L.R.3d 1965-1980 (100 volumes)

A.L.R.4th 1980-1991 (90 volumes)

A.L.R.5th 1992-present

A.L.R. Federal 1969-present

The researcher should note that until 1969 A.L.R. covered both state and federal materials in the same volume.  Since 1969 the federal material has been separated into A.L.R. Federal.  Because bankruptcy is federal law, the A.L.R. Federal series will most likely be the only useful one for the researcher, unless research is being done on bankruptcy law prior to the enactment of the Bankruptcy Code in 1979.

· The easiest way to find relevant annotations in A.L.R. Federal is to consult the A.L.R. Index.  This is a topical / subject index, so searching under “Bankruptcy” and then in the sub-topic “fraudulent conveyances” or “preferences” would lead the researcher to relevant annotations.

· Because the law is constantly changing, every A.L.R. needs to be updated before being used.  Updating will provide the researcher will more recent case law, and will alert the researcher if a change in law has occurred.  A.L.R. Federal is updated annually with pocket parts.

· A.L.R. Federal may also be searched on LEXIS in the database ALR-ALR.  

F.  Continuing Legal Education (C.L.E.) Materials.  Many states publish materials from the C.L.E. programs that are conducted.  The materials are intended for practitioners, and therefore give very straightforward presentations of the materials.  To find relevant C.L.E. materials, the researcher should perform a keyword search in a library database under “legal education” and “bankruptcy.”

G.  Government Information.  The United States government is an excellent source for non-legal information, studies, and statistics.  The following are some of the sources that exist through the government.

1) Monthly Catalog of United States Government Publications, Washington, D.C.: U.S. General Printing Office (1895-present).  (Published monthly, with semiannual, annual and quinquennial indexes).  

· Access points include separate indexes based on Author, Title, Subject, Series/Report, Contract Number, Stock Number, and Title Keyword.  There is also a Margin Index on the back cover for quick tab access.

· This source is also accessible through Westlaw (GPO-CTLG) and through the General Printing Office website, http://www.access.gpo.gov/su_docs/locators/cgp/index.html.  

· This source lists all of the documents published by the United States General Printing Office.  It is easily searchable through all of the various indexes available.  Westlaw searching of this database is very user friendly and convenient.   The GPO website is also very easily searchable, and the site also provides links to locate libraries that may hold the source.

· This source contained a number of bankruptcy related documents.   Those documents were located by searching under “bankruptcy” in the Subject Index.

2) Statistical Abstract of the United States, Washington, D.C.: U.S. Dept. of Commerce, Bureau of the Census (1878-present).  (Published annually).  

· Access points include a Table of Contents and an Index.

· This source is the standard summary of statistics on the social, political, and economic organization of the United States.  It serves as a volume for statistical reference and as a guide to other statistical publications and sources.  

· The print version of this source contained several statistics regarding the number of bankruptcies filed in the United States, and in each state specifically.  

3) Official Congressional Directory, Joint Committee on Printing, Washington, D.C.:  U.S. General Printing Office (1887-present).  (Revised edition published with each new session of Congress).

· Access points include a Table of Contents and a Name Index.  The members of Congress are also accessible in alphabetical state order.

· This source contains information on the most current session of Congress.  The entries contain biographies, office listings, and district descriptions.  The source also contains information on Senate and House Committees, Officers and Officials of the Senate and House, Congressional Advisory Boards, Commissions, and Groups, Statistical Information, Agencies, Executive offices, various Departments, the Judiciary, International Organizations, Press Galleries, and Congressional District Maps.  There is no topic index, so this source is most helpful if the researcher is aware of what Committee or Department handles the particular issue involved.  

· This source is helpful to find relevant committees, departments and contact persons involved with bankruptcy issues.

V.
Computerized Legal Research
A.  WESTLAW.  WESTLAW is a comprehensive compilation of databases that allow users to search through any number of sources.  This is a very useful tool, albeit a very expensive one.

WESTLAW has a number of Bankruptcy-specific databases that cover a wide range of primary and secondary material.  One way to locate a list of bankruptcy databases is to type “bankruptcy” into the “Search these databases” field.  The following are a sampling of the bankruptcy databases found on WESTLAW:

Federal Bankruptcy-Bankruptcy Court Cases (FBKR-BCT)

Federal Bankruptcy-Combined Bankruptcy Materials (FBKR-ALL)

Bankruptcy Reform Act-National Bankruptcy Commission Newsletter (BKRA-NBC)

American Bankruptcy Institute Journal (AMBKRIJ)

American Bankruptcy Institute Law Review (AMBKRILR)

BNA Bankruptcy Law Daily (BNA-BLD)

Bankruptcy Amendments and Federal Judgeship Act of 1984-Legislative History (BANKR84-LH)

Bankruptcy Deskbook (PLIREF-BKRCY)

In addition to bankruptcy databases, the more general federal case law databases may also be beneficial because as bankruptcy cases are appealed they are appealed in the normal federal courts, not bankruptcy courts.  The general law review and journal databases will also contain articles relating to bankruptcy issues.

B.  LEXIS.  LEXIS is another online source of databases within which the bankruptcy researcher can find many useful sources.  LEXIS is very easy to navigate and its database search tools aid the researcher in locating the relevant sources within which to search.  

The best feature about LEXIS, for someone doing bankruptcy research, is the Bankruptcy Practice Page.  LEXIS has taken all of its bankruptcy materials, and located them in one place so that the researcher has everything he needs at his fingertips.  This page has several sections that can be accessed:

Recent News and Developments

Collier on Bankruptcy, 15th ed. Revised

Cases

Statutes, Legislative Histories, and Court Rules

Treatises and Guides

Law Reviews and Journals

Regulations

People Businesses and Assets

Collier Forms Manual
Bankruptcy research is made easy if the researcher has access to LEXIS.  This source should definitely be utilized if possible.

C.  Internet Sources.  The internet is quite possibly the best thing to come around for bankruptcy researchers.  Internet research is free, and easily accessible.  There are numerous websites that contain full-text versions of the Bankruptcy Code, C.F.R., Bankruptcy Rules, legislative histories, journal articles, practical information on filings, and links to other useful sources.  A search for “bankruptcy” and “research” or “Bankruptcy law” on any search engine like http://www.google.com  will give the researcher a plethora of useful sources.  

While there are simply too many helpful internet sources to list them all, there are several that not only provide information themselves, but also offer numerous links to even more sources.  The researcher must keep in mind, however, that updating may not be done regularly on certain sites.  Always check to make sure the site is current in its information.

1) http://www.findlaw.com/01topics/03bankruptcy/index.html
· This site provides an extensive collection of links to various bankruptcy sites and information.

2) http://www.law.cornell.edu/topics/bankruptcy.html
· This site provides the full, searchable text of the Bankruptcy Code, links to relevant C.F.R. citations, Federal Judicial Decisions and Rules, State Materials, and a number of links to other useful cites.

3) http://www.bankrupt.com
· This site provides links to the local rules for each of the Bankruptcy Courts, there is a searchable news archive on bankruptcy related issues, a searchable database on bankruptcy professionals, and various other helpful links.

4) http://www.agin.com/lawfind
· This site provides links to all text of the Bankruptcy Code, the various amendments, Bankruptcy Rules, the entire U.S.C., the UCC, and the C.F.R.  There are also links to all the case law and each of the Bankruptcy Courts.  There is a Bankruptcy Law Resources page with numerous links and a Government Resources page as well.

5) http://www.abiworld.org
· This is the website for the American Bankruptcy Institute.  There is extensive information on this page for the researcher.

VI.
Conclusion:  Research Strategy

This pathfinder has attempted to provide the researcher with a basic understanding of bankruptcy law and avoidance powers, and to suggest a logical way to research those topics.  While it provides a number of useful sources, it should not be considered the final word on the subject.  Throughout this pathfinder there have been instructions on how to go beyond the sources listed to locate additional materials.  The researcher needs to use those tools to find more relevant and current resources.

In addition to learning how to locate one’s own sources, the researcher must also determine the best research strategies for himself.  However, this pathfinder has attempted to organize the materials in a way that suggests one logical approach to performing bankruptcy research.   

1) If the researcher has little or no familiarity with bankruptcy law in general or avoidance powers in particular, the best place to start would be legal dictionaries and encyclopedias, and Nutshells.  Information on these sources is located in the “Getting Started” section above.

2) Even if the researcher is familiar with bankruptcy law, the next resource to look for would be a Research Guide, much like this one, which would walk the researcher through the research process.  These sources are also explained in the “Getting Started” section.

3) Once the researcher has a general understanding of the topic, it is time to turn to the statute itself.  The Bankruptcy Code is located in Title 11 of the U.S.C. and is the most important document upon which to base the research.  Performing statutory research is discussed above in the “Primary Sources – Statutory Sources” section.

4) Legislative history should be consulted next, to more fully develop the text of the statute.   Even if the language seems plain and unambiguous, legislative history should still be examined.  Locating legislative history is described above in the “Primary Sources – Legislative History” section.

5) Judicial interpretations of the Code provisions should also be examined.  This could be done before legislative history, as it is often more persuasive than legislative history.  This process is explained above in the “Primary Sources – Judicial Sources” section.

6) After reviewing the primary materials on the subject, secondary materials should be consulted.  There are extensive materials that can help develop arguments, explain ongoing confusion with the issue being researched, and provide other relevant resources.  This process is explained in the “Secondary Sources” and “Internet Sources” sections above.
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